
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO.:PFA/GA/295/98/LS   
In the complaint between: 
 
C P Spearman         Complainant 
 
and  
 
Salt Rock Hotel Pension Fund First respondent 
 
Commercial Union Second respondent 
 
Steppe Assurance Brokers Limited Third respondent 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  
  
 

1. This is a complaint lodged with the Pension Funds Adjudicator relating to 

quotations submitted by the second respondent, the administrators of the fund, 

in respect of the complainant’s retirement benefit. The pension which the 

complainant eventually received was a lot lower than that quoted to him before 

he took the decision to retire. The quotation had failed take into account the 

significant reduction applicable to pensions in terms of the rules. The 

complainant asserts that the second respondent is guilty of negligence on that 

account entitling him to an award of compensatory damages. 

 

No hearings were conducted and I have therefore relied on the documentary 

evidence and the investigation conducted by my investigator, Lisa Shrosbree. 

 

2. The complainant is Charles Pullen Spearman who commenced employment with 

the Salt Rock Hotel (Pty) Ltd (hereinafter referred to as “the company”) as an 

accountant in 1971. He was later promoted to Financial Director. 

 

3. The first respondent is the Salt Rock Hotel Pension Fund. 
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4. The second respondent is Commercial Union of South Africa Limited who are the 

administrators of the first respondent and represented by Metropolitan Life Ltd 

who has since acquired a 100% shareholding of Commercial Union. 

 

5. The complainant cited the third respondent as one Derek Louw. However the 

latter was an employee of Steppe Assurance Brokers Ltd (“Steppe Brokers”) and 

at all material times was acting in the course and scope of his employment in his 

dealings with the complainant. Therefore I have joined Steppe Brokers, the 

brokers for the second respondent, as the third respondent. 

 

6. On 1 November 1979, the company established the Salt Rock Hotel Pension and 

Life Assurance Scheme which was administered by Fedlife Assurance Limited. 

However Fedlife subsequently increased its administrative charges and risk 

benefit costs. Therefore the fund decided to transfer its administration to 

Southern Life who administered a group fund that was exceptionally flexible and 

offered a substantial reduction in overall costs.  

 

7. Fedlife was however not prepared to accept a transfer of assets without imposing 

a very large termination penalty. Therefore it was decided to make the benefits 

payable under the Salt Rock Hotel Pension and Life Assurance Scheme paid up 

with effect 1 March 1992. A new fund, the Salt Rock Hotel Pension Scheme, was 

thereafter established under the administration of Southern Life of which the 

complainant became a member.  

 

8. Therefore as at 1 March 1993, the complainant was a member of two funds, a 

deferred member of the paid-up fund and an active member of the Salt Rock 

Hotel Pension Scheme. 

9. Again, on account of a substantial increase in both risk costs and administrative 

charges by Southern Life, the fund decided to transfer the administration of the 
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Salt Rock Hotel Pension Scheme to Commercial Union (now Metropolitan Life). 

Under the administration of Commercial Union, the fund’s name was changed to 

the Salt Rock Hotel Pension Fund, the first respondent, with effect 1 August 

1993. 

 

10. In 1997, having reached retirement age of 65 years, the complainant states that 

he set about determining whether or not he was in a financial position to retire.  

 

11. One Derek Lowe of Steppe Brokers provided the complainant with figures in a 

letter dated 16 April 1997 which indicated that, on retirement, the complainant 

would receive a pension of R498 000 from the paid-up fund and a pension of 

R201 813 from the first respondent. 

 

12. The complainant states that on the basis of the above quoted figures, he 

considered that he had sufficient assets with which to retire. He accordingly 

ceased his employment and became a deferred pensioner of the first respondent 

pending finalization of his retirement strategy which took over a year. 

 

13. The complainant thereafter received a quote dated 3 July 1998 in respect of the 

benefit payable by the paid-up fund from Fedlife which read: 
 

As per our telephone conversation discussion, your paid-up value as at 1-1-1998 is  

R541 353-58. 

 

14. The complainant also received a quotation dated 3 July 1998 in respect of the 

benefit payable by the first respondent from Commercial Union which read: 
 

Further to our telephone conversation of this morning we advise that the full consideration 

as at 98/07/01 is R216 077.97. 
 

15. However on 28 August 1998, Commercial Union sent a letter to the 
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complainant’s financial advisor to say that the benefit quoted to the complainant 

in respect of the benefit payable by the first respondent would have to be revised. 

The reason given was that members’ benefits funded for in terms of the first 

respondent’s rules took cognizance of the pension payable from the paid-up fund 

with Fedsure.  

 

16. “ Normal Retirement Pension” is defined in the rules of the first respondent as: 
 

An annual pension equal to:- 

 

(i)  1,25%of the Member’s Final Plan Salary multiplied by his Plan Service in respect 

of managing directors 

(ii)  1% of the Member’s Final Plan Salary multiplied by his Plan Service in respect of 

senior staff 

(iii)  2% of the Member’s Final Plan Salary multiplied by his Plan Service in respect of 

all other Members 

 

reduced by the amount of any Paid-Up pension provided in terms of the Salt Rock  

Pension and Life Assurance Scheme as at 1 March 1992. [My italics] 

 

17. “Plan Salary” is defined as: 

 
the Member’s annual salary or wages and any other regular income which has been 

declared pensionable but excluding bonuses, overtime, casual commission, Directors’ 

Fees and other similar payments 

 

18. “Plan Service” is defined as: 

 
the total number of successive integral years and fractions of a year (comprising complete 

months) during which contributions are made towards the Member’s pension benefits 

under the Plan together with any years of Service recognized by the Employer in terms of 

the Salt Rock Pension and Life Assurance Scheme prior to 1 March 1992 
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19. The complainant’s benefit in the first respondent was calculated in terms of the 

definition of “Normal Retirement Pension” as follows: 

 
Plan Service x Final Plan Salary x Rate of Accrual = 

25 years, 5 months x R107 000 per annum x 1,25% = 

  Monthly Pension of R2 832.90 

 

20. The amount of R2 832.90 was then commuted to a value of R216 077.97. 

  

21. However in terms of the definition of “Normal Retirement Pension” (the relevant  

phrase has been italicized), any benefit payable from the first respondent is 

reducible by the amount payable from the paid-up fund.  

 

22. The complainant’s paid-up benefit as at 1 March 1992 was an amount of      

R219 677.00. As at the date of his retirement, it had grown to R541 539.31. This 

was due to the investment performance of the fund for the period of the 

complainant’s deferred membership. Paid-up benefits increased by an average 

of 21% during this period.  

 

23. Thus the complainant’s paid-up benefit exceeded his pension benefit in the first 

respondent by approximately R325 000 and accordingly no benefit was payable 

from the first respondent in terms of the rules.  

 

24. The complainant received his benefit of R541 539.31 from the paid-up fund on 19 

October 1998. R391 539.31 was invested in a living annuity and R150 000 in a 

discretionary unit trust.  

 

25. Commercial Union then advised the complainant in late November 1998 that in 

fact no benefit was payable from the first respondent in terms of the rules. 

Therefore, since the complainant did not receive the benefit from the first 

respondent as quoted to him in the letter of 3 July 1998, his benefit was       R216 
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077.97 less than he expected. This forms the basis of the complaint which is 

worded thus: 
 

The Complainant is of the belief that the  … Respondents were negligent in their 

administration of the Fund in that they did not interpret the Rules of the fund correctly 

when providing him with the calculations on which he based his retirement plans and that 

he has been prejudiced by the extent of the shortfall in benefits amounting to R216 077.... 

 

The Complainant requests the Adjudicator to instruct the … Respondents to make up the 

shortfall in his pension capital amounting to R216 077. 
 

26. The complainant alleges that Commercial Union negligently failed to inform him 

that the benefit payable by the first respondent was reducible in terms of the 

definition of normal retirement pension in the rules by that payable from the paid-

up fund. He contends that had he been so informed, he would not have retired 

but rather continued working until he considered that he had sufficient retirement 

capital with which to retire. He asserts that sufficient retirement capital is the 

amount which was quoted to him before he retired. As a result of Commercial 

Union’s alleged negligence, the complainant alleges that he has suffered loss 

being the difference between the benefit which he received and that quoted to 

him, that is, the sum of R216 077.97. On that account the complainant requests 

an award of damages in the amount of R216 077.97. 

 

27. The complainant is essentially alleging maladministration of the first respondent 

by the second respondent which has caused him prejudice in an amount of      

R216 077.97. In order to succeed in this claim, the complainant must show that 

the second respondent was negligent and that he suffered loss as a result of that 

negligence. 

 

28. In 1997, the complainant had already reached normal retirement age in terms of 

the first respondent’s rules. There is no evidence to support the contention that 
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the complainant could have continued working after retirement age.  

 

29. Rule 13 of the fund’s rules reads: 

 
A Member may, with the consent of the Employer, remain in Service after Normal 

Retirement Date in which case his pension shall be paid to him when he actually retires. 

 

30. Therefore a member may only remain in service after the normal retirement age 

with the consent of the employer. The implication is that on reaching 65 years of 

age, an employee will normally retire. Once the complainant reached retirement 

age, his employer could reasonably expect him to terminate his services. 

 

31. The probabilities therefore are that the complainant would have retired in 1997 

on attaining 65 years of age in any event. Even if I were to find in favour of the 

complainant that the second respondent was negligent for failing to inform him 

that the benefit from the first respondent was reducible by that payable by the 

paid-up fund, the requisite element of loss or prejudice has not been proven by 

the complainant. In the absence of loss or prejudice, a finding of 

maladministration against the second respondent would not entitle the 

complainant to an award of damages in any event. 

 

32. Furthermore, at the time of the complainant’s retirement, he was the principal 

officer of the first respondent. Thus he ought to have been aware of the content 

of the rules of the first respondent including the reduction of pensions as a result 

of the paid-up pension fund administered by Fedlife. Thus, even if I am mistaken 

in my finding that the complainant has failed to prove any prejudice, I am not 

satisfied that he has shown on a balance of probabilities that the second 

respondent was guilty of maladministration. At the time of his retirement, the 

complainant was Financial Director of the company and principal officer of the 

pension fund and I think it was therefore reasonable for Commercial Union to 

assume that the complainant was familiar with rules of the fund. Any prejudice to 
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the complainant is equally attributable to his own negligence in having failed to 

acquaint himself fully with the rules of the fund which, as principal officer, one 

could expect him to do. 

  

33. For the foregoing reasons the complaint is dismissed. 

 

DATED at CAPE TOWN this 05 MAY 2000. 

 

 

...................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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